UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, ADMINISTRATOR, ET AL.
V. C.A.NO: 04-312L

JEFFREY DERDERIAN, ET AL.

ESTATE OF JUDE B. HENAULT, ET AL.
V. C.A.NO: 03-483L
AMERICAN FOAM CORPORATION, ET AL.

GRAY PLAINTIFFES’'. OBJECTION TO DEFENDANT, CERTAIN UNDERWRITERS

AT LLOYD’S, LONDON’S MOTION FOR LEAVE TO FILE APPENDIX
AND TO EXCEED PAGE LIMITATION RESTRICTION

Now come Plaintiffs in the Gray case and object to the Motion of Defendant, Certain
Underwriters at Lloyd’s, London, for leave to attach three insurance policies to its earlier-filed

Motion to Dismiss. In support of their Objection, Plaintiffs submit the attached Memorandum.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, ADMINISTRATOR, ET AL.
V. C.A.NO: 04-312L

JEFFREY DERDERIAN, ET AL.

ESTATE OF JUDE B. HENAULT, ET AL.
V. C.A. NO: 03-483L
AMERICAN FOAM CORPORATION, ET AL.
MEMORANDUM IN SUPPORT OF GRAY PLAINTIFFES’, OBJECTION TO
DEFENDANT, CERTAIN UNDERWRITERS AT LLOYD’S, LONDON’S

MOTION FOR LEAVE TO FILE APPENDIX AND TO EXCEED
PAGE LIMITATION RESTRICTION

Defendant, Certain Underwriters at Lloyd’s, London (“Lloyd’s”) has moved for Leave to
File an Appendix to its earlier-filed Motion to Dismiss the First Amended Master Complaint,
which Appendix consists of three Lloyd’s insurance policies. Plaintiffs must object to the
Motion on the grounds that the policies have not been authenticated and the policies are by no
means integral to Plaintiffs’ Complaint. Plaintiffs are not suing on a policy or policies of
insurance. Rather, their claim is based upon inspections undertaken at the behest of Defendant,
Lloyd’s.

As authority for merging the policies into its Motion, Lloyd’s relies upon Fudge v.

Penthouse International, Inc., 840 F.2d 1012, (1¥ Cir. 1988). As explained by the First Circuit,

however, such merger cases are limited to situations in which “a complaint’s factual allegations
are expressly linked to — and admittedly dependent upon — a document (the authenticity of which

is not challenged). Beddall v. State Street Bank and Trust Co., 127 F.3" 12 (1* Cir. 1998).

Here, by contrast, the Complaint’s factual allegations are not dependent upon any particular



insurance document. Moreover, Plaintiffs are in no position to concede the authenticity of the

three policies which Lloyd’s seeks to merge into its Motion. See, also, Branch v. Tunnell, 14

F.3' 449, 454 (9" Cir. 1994) (“Documents whose contents are alleged in a complaint and whose

authenticity no party questions...”).

The instant situation is completely distinguishable from the above “merger” rule.

Lloyd’s has only recently sought to append and incorporate the three policies after full briefing

and argument of its Motion to Dismiss. For these reasons, its request is both improper and

untimely.
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